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JUDICIAL INEFFECTIVENESS: THE INABILITY TO CURTAIL
UNLAWFUL RIGHT TO LIFE PROTEST ACTIVITY
I.

INTRODUCTION

Since the Supreme Court's decision in Roe v. Wade,' a woman's right
to have a legal abortion has sparked emotional and often heated debate.
With the Court's review of the legal status of abortion in Webster v.
Reproductive Health Services,2 public opinion and response have become

increasingly volatile.3 Indicative of the sentiment surrounding this issue
are the frequent, well-organized right to life protest demonstrations, which
have taken place outside abortion clinics across the country. In fact, with
the Supreme Court's recent decision in Webster, it is expected that this

protest activity will continue to escalate.'
In response to adamant right to life demonstrations, the courts have
been called upon to regulate the protest activity. Pleas for assistance have
come primarily from pro-choice supporters such as Planned Parenthood,
the National Organization for Women, the American Civil Liberties
Union, the National Abortion Rights Action League, and other groups

1. 410 U.S. 113 (1973) (held a woman's right to decide whether or not to terminate
a pregnancy is a fundamental right protected by the fourteenth amendment's right of
privacy). With the Court's decision in Roe v. Wade, the modem right to life movement
emerged. According to Kristin Luker's interviews of people on both sides of the abortion
issue, more people joined the pro-life movement in 1973 than in any other year up to that
date. K. LuKER, ABORTION AND THE POLIICS OF MoTHERHooD 137-38 (1984).
2. 492 U.S. 490 (1989). In Webster, the Supreme Court upheld the constitutionality
of a Missouri abortion statute. The provisions under scrutiny included the preamble, which
stated that "[t]he life of each human being begins at conception," and that "[Ihe unborn
children have protectable interests in life, health, and well-being," Mo. REV. STAT. §
1.205.1(1), (2) (1986); the informed consent provision, which requires physicians to inform
the pregnant woman of certain facts before performing an abortion, id. § 188.039; the
requirement that post-16-week abortions be performed only in hospitals, id. § 188.025; the
mandated tests to determine viability, id. § 188.029; and the prohibition on the use of
public funds, employees, or facilities to perform or assist non-therapeutic abortions, id. §§
188.210, 188.215.
In upholding the statute, the Court found that it did not conflict with the 1973 opinion
enunciated in Roe v. Wade. Thus, although the Court did not find it necessary to overrule
Roe, the decision announced in Webster is likely to modify and narrow Roe as applied in
succeeding cases.
3. Kasindorf, Abortion in New York, N.Y. MAG., Sept. 18, 1989, at 34.
4. Aightline: The Webster Decision (ABC television broadcast, July 3, 1989)
(transcript on file at Harvard Law School Library).
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advocating a woman's choice to have a legal abortion.' Courts have long
recognized that the right to protest and demonstrate is not absolute, but it
becomes exceedingly difficult to regulate conduct and speech when
speakers' interests conflict with those of unwilling listeners. 6 In such
instances, it is necessary for the courts to balance the right of every
person to be left alone against the right of others to communicate. 7
Specifically, the courts have had to fashion remedies to protect unwilling
listeners from unwanted speech, while not offending the rights of those
speaking and protesting. It has proven to be a nearly impossible balance
to maintain, especially when the protest activity centers around an
emotionally charged issue such as abortion.
In addition to the difficulty in formulating valid remedies, the courts
have been faced with great problems in enforcing these remedies against
right to life protesters.8 As a result, courts have been forced to devise
new and innovative means to prevent the right to life protesters from
further engaging in the proscribed activities. 9 With the pervasive attitude
among right to life protesters being represented by views such as: "We
want the courts and the media to know abortion is murder and we're not
going to stop doing sit-ins, we're not going to stop trying to close down
the clinics even if they fine us heavily or throw us in jail,"1" the courts
seem to have met their match.
This Note analyzes the remedies issued against right to life protesters
and assesses the courts' ineffective enforcement of these remedies. This
Note will focus on Operation Rescue, a prominent force in the present
right to life movement. The goal of this Note is to determine what has
enabled the right to life movement to render the courts virtually powerless
in attempting to curtail the movement's unlawful protest activities.

5. Id.
6. Note, Too Closefor Comfort: ProtestingOutside Medical Facilities, 101 HARV. L.
REV. 1856, 1856 (1988) (citing Cohen v. California, 403 U.S. 15, 21 (1971)).
7. Id.
8. See, e.g., New York State Nat'l Org. for Women v. Terry, 704 P. Supp. 1247
(S.D.N.Y.), modified and af'd, 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110 S. Ct.
2206 (1990) (defendant right to lifers were found to be in civil contempt for failing to
follow the court's earlier injunctive order to cease from blocking access to medical facilities
where abortions were performed).
9. See, e.g., Terry, 704 F. Supp. at 1263-64 (imposing prospective civil contempt
fines of $25,000 daily on Operation Rescue defendants, to be doubled for each successive
violation of the order, defendants were also held liable for access costs incurred by the City
of New York where 12-hours advance notice of demonstration was not provided).
10. Smith, FourVoice Their OperationRescue Stories, L.A. Times, Mar. 23, 1989,
at 3, col. 2 (quoting Operation Rescue protester).

NOT7,
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OPERATION RESCUE AND THE RIGHT TO LIFE
MOVEMENT'S "CIVIL DISOBEDIENCE"

With its confrontational evangelical leadership, Operation Rescue is

one of the most visible and active forces in the pro-life movement. 1 The
organization gained national attention in July 1988, by blocking abortion

clinics in Atlanta during the Democratic National Convention. 12
Completely devoted to the cause of protecting the life of the unborn fetus,

members of Operation Rescue have staged similar demonstrations across
the nation. To this date, nearly 10,000 arrests for Operation Rescue

abortion protest activity have been made nationwide."3

At the crux of Operation Rescue's philosophy is the belief that

participants "must break man's law to obey God's law."

4

Members of

the group display their devotion to this cause by defying "injunctions in
order to sing, pray, or chain themselves to clinic doors in the belief that
they must obey what they call higher laws to 'rescue children from

death.'""s Rank-and-file members of Operation Rescue are united in their
belief that they are personally

responsible

for the

continuing

"holocaust,"' 6 and that they will be judged accordingly in the

11. Dugger, Cause GripsAbortion Fighter,Miami Herald, Mar. 31, 1989, at B1, col.
1. Operation Rescue is directed by Randall Terry. Terry, a graduate of Elim Bible Institute,
has been involved extensively in pro-life work since 1984. In May 1984, he founded
Project Life. The main activity of this group involves operation of the Crisis Pregnancy
Center, where free medical service and support are provided to women who choose to carry
their pregnancies to term. In 1987, Project Life opened the House of Life, a home for
unwed mothers. Terry founded the Binghamton, N.Y.-based Operation Rescue in October
1986. Terry's study of the scriptures and history led to his participation in rescue missions
"to save children from death and mothers from exploitation." R. TERRY, OPERATION
RESCUE 284 (1988).
12. Dugger, supra note 11, at Bl.
13. Strayhom, Operation Rescue-Why I Participated, MINISTRIES TODAY, Mar.Apr. 1989, at 62, 65.
14. Dugger, supra note 11, at B4.
15. Smith, supra note 10, at 3.
16. The images of the atrocities conducted in Germany under the direction of Adolph
Hitler are often analogized to the present legalization of abortion and the killing of the
unborn child. Pro-life advocates assert a decline in the "value of life ethic," resulting in
promotion of the quality of selected lives. Pro-choice supporters are accused of advancing
a "quality of life ethic," whereby certain individuals are simply classified as "non-persons,"
and are thus not entitled to protection. As part of the "quality of life ethic," death is a
viable solution to social problems, and each life is not necessarily afforded equal worth.
Right to life proponents believe that "unless we return to a moral standard for determining
the value of life, we [society] will become participants in a holocaust more shoeldng and
shameful than the Holocaust of Nazi Germany." NAT'L RIGHT TO LIFE EDUC. TRUST
FUND, ABORTION: THE HARD CASES 7 (1983).
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hereafter.' 7 Members of Operation Rescue adopt the view that
[t]here are values higher than the law. One of them, certainly, is
the value of life, the principal value law is intended to pr6tect. In
instances where it is threatened, the law must give way. A lake
marked "No Trespassing" is legally off limits under normal'
circumstances. But to save a drowning child, the law could
justifiably be broken.'"
This belief is the impetus behind rescue activities. Thus, a "rescue
mission" at an abortion clinic is allegedly analogous to saving a drowning
child. The requirement to obey man's law is superseded by the possibility
of saving a life. The fict that rescuers typically are arrested and charged
with violating the law is seen as a small price to pay in an attempt to save
a child's life. 19
Operation Rescue has a standard agenda for conducting a "rescue
mission."' Upon arriving at the "abortuary," 2 ' rescuers position
themselves around the entrance to the clinic. Once seated, the group
prays, repents, and sings while pastors and other pro-life leaders address
the assembly. When clinic employees arrive for work, specified rescue
spokespersons inform them that they will be unable to enter the clinic.'
Those who are designated as "sidewalk counselors"' position themselves
on the fringe of the protest activity. Their duty is to look for women
approaching the clinic and to attempt to discourage them from going
through with their plans to have an abortion.' This is done by telling
them of the alleged atrocities of abortion and by offering them alternative
measures.25
"Rescue missions" are conducted on a surprise basis. Operation
Rescue refuses to alert local authorities of the site of their activity in
advance.' This element of surprise allows protesters to continue their
17. Smith, supra note 10, at 3.
18. R. TERRY, supra note 11, at 124-25 (quoting Colson, The Fearof Doing Nothing,
CHRISTIANITY TODAY, May 15, 1987, at 72).

19. Id. at 125.
20. See Pasternak,Abortion Foes Spend EasterSunday in Jail, L.A. Times, Mar. 27,
1989, at 3, col. 1; Smith, Randall Teny: Operation Rescue's Man with Bullhorn, L.A.
Times, Mar. 24, 1989, at 3, col. 2.
21. R. TERRY, supra note 11, at 231.
22. Id. at 231-32.
23. Id. at 232.
24. Id.
25. Id. at 232-33.
26. Nightline: The Webster Decision, supra note 4. Randall Terry discussed his
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activity while police work out a feasible strategy to contend with the mass

of people, who are often congregated in violation of a court order.2 7
When confronted by police, "rescuers" typically "go limp," and remain

virtually lifeless in the street or on the sidewalk in front of a clinic. This
makes it very difficult to disperse the group and requires the police to
physically remove the protesters.'
Operation Rescue then instructs other protesters to replace those taken

away by simply rolling in and laying in the vacant spaces. The purpose of
this is to prolong the demonstration for as long as possible.29 The

rationale behind these instructions is that if the dispersal of the group
happens too quickly, the clinic will have the opportunity to "kill babies on

that day."' Participants are instructed to delay each step of the arrest
process to the best of their abilities. Operation Rescue participants pledge
to be "peaceful and nonviolent in both word and deed," and to "not
struggle with police in any way . . .but remain polite and passively

limp."3 Through this sequence of events, Randall Terry, the director of

method of "placing bodies in front of killing centers" to prevent abortions from being
performed. He defended the necessary preservation of the element of surprise to prolong
the demonstrations and to avoid alerting their adversaries.
27. Id.
28. Id.
29. Morris, Abortion Protesters Picket Brookline Church, Boston Globe, Mar. 26,
1989, Metro/Region, at 29, col. 1.
30. R. TERRY, supra note 11, at 234-35.
31. Id. at 228. All Operation Rescue participants are required to sign a pledge. The
pledge typically states the following:
I understand the critical importance of Operation Rescue being unified,
peaceful, and free of any actions or words that would appear violent or hateful
to those watching the event on TV or reading about it in the newspaper.
I realize that some pro-abortion elements of the media desire to discredit
Rescues (and then the whole pro-life movement) and focus on a side issue, in
order to avoid the centrl issue at hand-murdered children.
Hence, I understand that for the children's sake, each Rescue must be
orderly and above reproach.
Therefore . . .I will cooperate with the spirit and goals of Operation
Rescue, as explained by the leadership.
I commit to be peaceful and nonviolent in both word and deed.
Should I be arrested, I will not struggle with police in any way (whether
deed or tongue), but remain polite and passively limp, remembering that mercy
triumphs over judgment.
I will follow the instructions of the Operation Rescue crowd control
marshals.
I understand that certain individuals will be appointed to speak to the media,
the police, and the women seeking abortion. I will not take it upon myself to yell
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Operation Rescue, leads the group in an effort he sees as the means to end
the "destruction of our offspring."'32
Terry often compares the anti-abortion crusade to the civil-rights
movement, and supporters of the pro-life movement have described Terry
as "the Martin Luther King of the anti-abortion cause."' Thus, visions
of Vietnam protests and the civil-rights movement are stirred up by
pro-life advocates who seek to be characterized as citizens with strong
convictions and who methodically defy the authority which they believe
to be in error. In accordance with these beliefs, Operation Rescue justifies
its actions and claims the necessity of knowingly impinging upon the rights

of others in order to save the life of the unborn fetus. The self-proclaimed
sense of righteousness evinced by the members of Operati6n Rescue, who

base the need for their protest activity on such premises as "[o]ur nation,
its people, spared nothing to rid themselves of the yoke of slavery, bigotry

and discrimination,"' implies that Operation Rescue will similarly persist
in its efforts to "free" society from the "atrocities" of legal abortion.
Operation Rescue protesters seek to justify their unlawful conduct by
appealing to a law higher than any positive law.35 They are bound by a
"divine" or "natural" law, whose authority is unquestionably supreme.36
This source of motivation is also apparent in Martin Luther King, Jr.'s
vision of the law:

A just law is a man-made code that squares with the moral law or
the law of God. An unjust law is a code that is out of harmony

out to anyone, but will continue singing and praying with the main group, as
directed.
I sign this pledge, having seriously considered what I do, and with the
determination and will to persevere by the grace of God.
Id. at 228-29 (emphasis in original).
32. Nightline: The Webster Decision, supra note 4.
33. Dugger, supra note 11, at B4. Testifying on behalf of Operation Rescue, the
Reverend Pastor John Newhaus stated that, based on his personal affiliation with the
Reverend Dr. Martin Luther King, Jr., it was his (Newhaus') opinion that "the movement
called Operation Rescue had powerful analogies to the Civil Rights movement, in that both
were seeking to remedy a great injustice against humanity." Brief for Appellants at 10,
New York State Nat'l Org. for Women v. Terry, 886 F.2d 1339 (2d Cir. 1989) (No. 887873) [hereinafter Appellants' Brief]. He further asserted that the "same public outrage that
was expressed against the use of dogs and hoses on civil-rights demonstrators in the South"
could similarly be expressed "against the financially ruinous fines" issued in Terry. Id.
34. Appellants' Brief, supra note 33, at 64.
35. This is consistent with the standard justifications for acts of civil disobedience.
Cohen, Freeman & Van Den Haag, Civil Disobedience andthe Law, 21 RUTGERS L. REV.
1, 10 (1966) [hereinafter Cohen].
36. Id.
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with the moral law. To put it in the terms of St. Thomas
Aquinas: An unjust law is a human law that is not rooted in
eternal and natural law.37
Similarly inspired by the tenets of Christianity, Operation Rescue finds the

present legal status of abortion to be in direct conflict with the law of

God. 8 Operation Rescue's philosophy suggests that abortion is morally
wrong for all women and that protest activity is a necessary measure to
dissuade women from carrying out morally objectionable conduct.39

Such analogies have outraged many civil-rights leaders.' Civil-rights

activists and those not affiliated with the right to life movement point out
that the purpose of civil-rights demonstrations was to gain freedom. In
contrast, Operation Rescue's activities call for the restriction of

freedom, 4 ' namely a woman's freedom to choose whether or not to
terminate her pregnancy. Despite the similarity to many traditional

methods of civil disobedience, Operation Rescue's activities have failed to
be accepted as such. Civil-rights leaders are generally resistant to any
association with the tactics of Operation Rescue.42 The group's methods
of personalized attacks on innocent women and health clinics, rather than

unified efforts toward social change, are a possible basis for this

resistance.43 It is debatable whether Operation Rescue's mission involves
an effort to effectuate permanent policy changes. Operation Rescue's
activities do indeed constitute civil disobedience,' but it is of a nature

37. Id. at 11 (quoting M.L. KING, WHY WE CAN'T WAIT 85 (1963)).
38. R. TERRY, supra note 11, at 92-95, 122-25.
39. See Cohen, supra note 35, at 35.
40. See Dugger, supra note 11, at B4.
41. Strayhorn, supra note 13, at 63. In response to such arguments, members of
Operation Rescue assert the value of life and the supreme need to end the slaughter of
unborn children. Id.
42. Dugger, supra note 11, at B4.
43. Roesch, Demonstrations by OperationRescue, L.A. Times, Apr. 1, 1989, at 9,
col. 1.
44. See Note, Applying the Necessity Defense to CivilDisobedience Cases, 64 N.Y.U.
L. REV. 79 (1989). Civil disobedience has been defined as an illegal public protest,
nonviolent in character. Specifically, Operation Rescue's activity may properly be deemed
indirect civil disobedience since its activities violate a law which is not itself the object of
protest. Participants usually are charged with criminal trespass, disorderly conduct, or
contempt, none of which are the basis for the abortion protest. Id. at 79 & n.1.
In contrast, when the law disobeyed is the very law against which protest is being
made, the disobedience is direct. An example is a Caucasian who deliberately breaks
segregation laws by sitting in the Negro waiting room of a legally segregated bus station
to protest such laws. Cohen, supra note 35, at 4.
Operation Rescue's activity has also been defined as "supra-legal action." Carter, The
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unique to this facet of the right to life movement.45 As only one part of
a much larger pro-life movement, Operation Rescue's activities
are more
46
reactionary than what is typical throughout the movement.

Dissent of the Governors, 63 TUL. L. REV. 1325, 1327 (1989). This label is also attached
to the sit-ins and other nonviolent disobedient activities associated with the civil-rights
movement of the 1950s and 1960s, and involves a public appeal to some morality that is
higher than law. rd.
45. Not all pro-life advocates support Operation Rescue's activities. The Reverend
Charles Stanley of the First Baptist Church of Atlanta, a prominent figure in the pro-life
movement, believes Operation Rescue misunderstands God's law. "[Operation Rescue]
cannot break laws prohibiting trespass and the like in order to protest the sins of others."
Carter, supra note 44, at 1345 n.46. Similarly, during the civil-rights protests of the 1960s
and 1970s, it was not uncommon to find people who supported Martin Luther King, Jr.'s
goals, yet who opposed his tactics. Id.
46. There are more practical, socially acceptable alternatives to Operation Rescue's
tactics which effectively promote and reinforce the goals of the pro-life movement. Such
methods are arguably more sucessful in conveying a pro-life message. See Hiaasen, Take
a Hint, Abortion Foes: Change Tactics, Miami Herald, Oct. 13, 1989, at B1, col. 1 (prolifers can avoid civil liability for their protests if they exercise their right to demonstrate
without interfering with the operation of abortion clinics).
The pro-life movement is comprised of groups which are not only dedicated to
protecting the life of the unborn child, but also to preserving the well-being of the mother.
The pro-life service movement has grown to at least 1400 groups in the United States and
to over 2600 groups worldwide. Vandegaer, Choosing Life, in To RESCUE THE FUTURE
260 (D. Andrusko ed. 1983). These groups are diverse and vary in their approaches to prolife issues. For example, some provide hot lines, some provide short-term crisis
intervention counseling, and some offer long-term assistance to women. Id. In the United
States, these primarily grassroots, volunteer organizations am being started at the rate of
nearly two new groups per week. Id.
Although some of these groups do engage in picketing, they represent a vast spectrum
of activity which is effective, yet typically not unlawful. J. WILKE & B. WILKE, ABORTION
287-90 (1985). In this respect, these other groups have failed to attract the national media
attention which has focused on the escapades of Operation Rescue. Despite Operation
Rescue's devotion to a pro-life position, the group's approach is arguably antithetical to
advancing the beliefs and long-term goals of the larger pro-life movement. There is
disagreement within the pro-life movement concerning the effectiveness of Operation
Rescue's particular methods of protesting the legality of abortion. Telephone interview with
David P. Tolge, Pro-life Spokesperson (Feb. 27, 1990).
The Right to Life movement is organized in a hierarchical structure beneath the
National Right to Life Committee. J. WILKE & B. WILKE, supra, at 285-86. The basic
component of this structure is the local Right to Life chapter. Its function is primarily
educational, but it is also an active lobbying body. Id. In most states, there is one central
Right to Life organization. Its main objectives are to lobby the state legislature and to assist
in establishing local chapters. Id. The central national organization, the National Right to
Life Committee, has a governing board of 54 members, comprised of delegates from the
state Right to Life organizations, and three members elected by the general membership.
I'd. Its policies are designed to reflect the goals of the smaller, local organizations. The
National Committee is the primary lobbying group representing the pro-life movement and,
as a result, includes a national Political Action Committee. Id.
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In addition, much of the negative publicity directed at Operation
Rescue stems from the intrusive nature of its activities. It has been argued
that the front of a clinic is not the proper place to challenge a woman's
decision to have an abortion and that Operation Rescue's activities tend to
intimidate and harass women who have already made their difficult
decisions. 7 Opponents of their tactics believe that the members of
Operation Rescue "have a right to their opinion, but... [not] to judge
other people"" or not to force their beliefs upon them. 9
Based upon the depth of their devotion and the arguable legitimacy of
their cause, members of Operation Rescue are determined to continue their
activities.' Many of the group's planned demonstrations are carried out
in knowing violation of court orders. In the aftermath of Webster,
however, the group believes it is on its way to achieving its goals"' and
is unwilling to yield to the dictates of the courts. The courts' difficulties
arise in determining what they can do to regulate Operation Rescue's
activities, and to force the group into compliance with the law.

]I.

REMEDIES ISSUED AGAINST RIGHT TO LIFE GRouPs AND
THEIR CONTINUED DEFIANCE OF THE LAW

Assuming that the activities of Operation Rescue and other pro-life
advocates are civil disobedience, not mere contempt for the law, the
groups still are not entitled free license to ignore, what they regard as
obstacles in the path of their moral mission. Protesters should be free to
express themselves nonviolently, subject to reasonable regulations
designed to protect the general public.52
Such reasonable regulations are precisely the types of remedies the
courts have fashioned in seeking to regulate abortion protest activity, and
with which Operation Rescue repeatedly has refused to comply. These
groups must recognize that they are not "constitutionally free to ignore all.

47. Brief for Appellees at 19, New York State Nat'l Org. for Women v. Terry, 886
F.2d 1339 (2d Cir. 1989) (No. 88-7873) [hereinafter Appellees' Brief].
48. Morris, supra note 29, at 29.
49. Diane Gurieva, head of the New York City affiliate of Planned Parenthood

recognized that "[w]hat is so offensive about [Operation Rescue's] position is the way they
seek to impose their moral framework and insist that everyone else be governed by it."
Kasindorf, supra note 3, at 40.
50.

Nightline: The Webster Decision, supra note 4.

51.

Id.

52. Reasonable regulations require that the regulation does not substantially interfere
with effective protest. A. FORTAS, CONCERNING DEFENSE AND CIVIL DISOBEDIENCE 37

(1968); Lippman, Civil Disobedience: The Dictates of Conscience Versus the Rule of Law,
26 WASHBURN L.J 233, 238 (1987).
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the procedures of the law and carry their battle to the streets. One may
sympathize with [their] impatient commitment to their cause. But respect

for judicial process is a small price to pay for the civilizing hand of
law. ,53
Although demonstrating at clinics is not a novel abortion protest
tactic,' it recently has come to the forefront of the pro-life movement,

due in part to the Supreme Court's apparent openness to altering the legal
status of abortion in this country and to the renewed pro-life enthusiasm
generated by its Webster decision.
New York State National Organization for Women v. Terry is

representative of the difficulties the courts have encountered when

contending with Operation Rescue.55 On April 25, 1988, plaintiffs
brought this action in New York State Supreme Court seeking injunctive
and declaratory relief. Plaintiffs sought to enjoin defendants-both

Operation Rescue and Randall Terry personally-from obstructing access
to any abortion facility in the area during a publicized week of protests

beginning April 30, 1988.' The complaint alleged eight separate causes
of action: (1) violations of New York City Civil Rights Law § 40(c) and
New York Executive Law § 296; (2) public nuisance; (3) interference with
the business of medical facilities; (4) tortious harassment of patients and

employees of medical facilities; (5) trespass; (6) infliction of emotional
harm on patients and employees of medical facilities; (7) false
53. Walker v. City of Birmingham, 388 U.S. 307, 321 (1967). Defendants in a
contempt proceeding, who were prosecuted for violating a temporary injunction prohibiting
a public demonstration, were not entitled to raise constitutional challenges against the
injunction or the underlying statute because they had not applied for a permit, nor
challenged or sought judicial review of the injunction.
54. See Note, ObstructionistActivities atAbortion Clinics: A FrameworkforRemedial
Litigation, 8 N.Y.U. REV. L. & SOC. CHANGE 325, 327 (1978-79). Trespass activities in
protest of Roe v. Wade include "demonstrations, invasions, bombings, vandalism,
disruptive acts, physical threats to personnel, and intimidation of patients." Id. This does
not imply that Operation Rescue or the other right to life groups discussed have participated
in all such activities; this simply illustrates the diverse range of abortion protest activity.
Operation Rescue has confined itself to the nonviolent protest activity described earlier.
55. 704 F. Supp. 1247 (S.D.N.Y.), modified and ad, 886 F.2d 1339 (2d Cir. 1989),
cert. denied, 110 S. Ct. 2206 (1990). The court's frustration with attempting to enforce its
remedies stems primarily from Operation Rescue's open resolve to disregard the law. In
a letter urging participants to defy court orders, director Randall Terry stated:
The pro-aborts are completely misusing the civil justice system .

. .

. Judges

need to know they should not capitulate. They also need to know very clearly
that we will not be intimidated . . . . If a judge bows to the pressure of
pro-abortion forces, he must know [that] . . . . [t]hese cases will take up

precious time on an already overcrowded docket .... He will look foolish to the
public for issuing an order because rescuers won't obey.
Appellees' Brief, supra note 44, at 1 n.I (citation omitted).
56. 704 F. Supp. at 1250-51.
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imprisonment; and (8) conspiracy to deny women seeking abortion or
family planning services the equal protection of the laws and equal
privileges and immunities, in violation of 42 U.S.C. § 1985(3)." 7 The
court held for the plaintiffs, and the first temporary restraining
order-which did not specifically prohibit blocking access to the
facilities-was issued on April 28, 1988." 8 The court's intent was to

57. Id. at 1258. In discussing plaintiffs' claim pursuant to 42 U.S.C. § 1985(3) (1988),
the court said: "Defendants are and continue to be motivated by an invidiously
discriminatory animus directed at the class of women seeking to exercise their constitutional
and legal right to choose abortions and other family planning services at the targeted
facilities, as well as at all facilities in the New York City area." Id. See also Cousins v.
Terry, 721 F. Supp. 426 (N.D.N.Y. 1989) (plaintiff abortion clinic granted a preliminary
injunction to prevent anti-abortion activists from interfering with the operation of plaintiffs'
clinic, where plaintiff established facts sufficient to support a cause of action under 42
U.S.C. § 1985(3)); National Org. for Women v. Operation Rescue, 726 F. Supp. 1483
(E.D. Va. 1989), aft'd, 914 F.2d 582 (4th Cir. 1990) (plaintiff's national women's rights
group and abortion clinics were granted a permanent injunction preventing defendants from
obstructing the operation of certain abortion clinics, where evidence adduced at trial
supported the claim for injunctive relief under 42 U.S.C. § 1985(3), and under the torts of
trespass and public nuisance).
There are four essential elements to a cause of action under § 1985(3): (1) a
conspiracy; (2) for the purpose of depriving, either directly or indirectly, any person or
class of persons of the equal protection of the laws, or of equal privileges and immunities
under the laws; and (3) an act in furtherance of the conspiracy; (4) whereby a person is
either injured in his person or property, or deprived of any right or privilege of a citizen
of the United States. Terry, 704 F. Supp. at 1258. See also United Brotherhood of
Carpenters and Joiners v. Scott, 463 U.S. 825, 828-29 (1983) (restating the four elements
set forth above); Griffin v. Breckenridge, 403 U.S. 88, 102-03 (1971) (same). Moreover,
where the alleged conspiracy is directed at a right which is solely a right against state
interference, the plaintiff must also plead and prove that the conspiracy involved some type
of state action. 704 F. Supp at 1258.
In Terry and other factually similar cases against Operation Rescue, the courts
generally have agreed that women seeking abortions constitute a class entitled to protection
under § 1985(3), and that a conspiracy to deprive women of their constitutional right to
seek an abortion is actionable under that statute. Id. at 1259; Cousins, 721 F. Supp. at 430;
but see National Abortion Fed. v. Operation Rescue, 721 F. Supp. 1168 (C.D. Cal. 1989)
(women seeking abortions do not constitute a class intended to be protected under §
1985(3)).
Plaintiffs in Terry claimed two distinct violations of § 1985(3): (1) conspiracy to
infringe upon the right to interstate travel; and (2) conspiracy to infringe upon the right to
choose an abortion. 704 F. Supp at 1258. The district court granted plaintiffs' summary
judgment motion on both of these claims. Id. at 1264. The appellate court affirmed based
on the deprivation of an individual's right to unhindered interstate travel to seek medical
services. Terry, 886 F.2d at 1360-61. This conclusion enabled the Second Circuit to affirm
the district court's § 1985(3) holding without having to rule on plaintiffs' other conspiracy
claim. Id. at 1361.
58. 704 F. Supp. at 1251. Justice Calm of the New York State Supreme Court limited
the scope of the temporary restraining order based upon assurances from police that they
could ensure access to the clinic facilities. Id.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 35

allow speech and the free-flowing exchange of ideas, but also to prohibit

threats, intimidation, and assault of clinic personnel and clients. 59

Specifically, defendants were only enjoined from physically or tortiously
imposing their views on others. ' Operation Rescue could attempt to
persuade others to adopt their views, as long as they conducted themselves
within the reasonable confines of the court's order. Ultimately, the "First
Amendment demands no more." 6
On May 2, 1988, due to a demonstration outside a Manhattan
physician's office where abortions were performed, the second temporary
restraining order was issued by a New York State court.6' This
temporary restraining order specifically enjoined Operation Rescue from
"trespassing on, blocking, obstructing ingress into or egress from any
facility at which abortions are performed in the City of New York,

Nassau, Suffolk, or Westchester Counties -rom May 2, 1988 to May 7,
1988."' Nonetheless, Operation Rescue conducted another demonstration
in front of a medical clinic in Queens, New York on May 3, in direct
contravention to the second temporary restraining order." In yet another
hearing on the matter in New York State Supreme Court on May 3, 1988,
the defendants removed the action to federal court.'
On the evening of May 4, 1988, the federal court adopted the New

59. Appellees' Brief, supra note 47, at 19-20.

60. Id. at 3.
61. Id. at 19-20. Under similar factual circumstances, a Virginia court recognized that
defendants do have a significant first amendment right to express their position on abortion.
National Org. for Women v. Operation Rescue, 726 F. Supp. 1483, 1497 (E.D. Va. 1989).
Nonetheless, the court explained that defendants may not rely upon the protections of the
first amendment "as an excuse to engage in unlawful conduct or to infringe upon a person's
right of access to an abortion clinic." Id.
Consistent with this reasoning, the court in Town of West Hartford v. Operation
Rescue, 726 F. Supp. 371 (D. Conn. 1989), vacated, 915 F.2d 92 (2d Cir. 1990)
acknowledged that attempts to persuade others and the free-flowing exchange of ideas are
essential to the meaning of the first amendment. Id. Despite this recognition, however, the
court found that "[florcible, unauthorized entry on the Center's property, willful trespass,
is not protected conduct no matter what its purpose." Id. at 383.
62. 704 F. Supp. at 1251.
63. Id. at 1251 n.3.
64. Id. at 1252. Randall'Terry was present at this demonstration and was served
personally with the temporary restraining order. Despite receiving this court order, the
demonstration continued, and Terry took no action to alter his plans to defy the order. Id.
65. New York State Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1344 (2d Cir.
1989), cert. denied, 110 S. Ct. 2206 (1990). Defendants successfully petitioned to remove
the suit to federal district court based upon the civil-rights claim asserted pursuant to 42
U.S.C. § 1985(3). Id.
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York State Supreme Court's May 2 order.' Based on Operation
Rescue's activities during the previous two days, the court modified the
order in two respects: (1) the court added coercive sanctions of $25,000
for each day that defendants violated the terms of the order; and (2)
defendants were required to notify the city in advance where
demonstrations would be held, and if they failed to do so, defendants
would be liable for any excess costs incurred by the city for additional
police protection and crowd control.67 This fine was to be imposed on
any Operation Rescue participant who knowingly violated the temporary
restraining order,' and was to be paid to a coalition of pro-choice
abortion groups.' Defendants received oral notice of this modified order
on May 4, 1988.0
On May 5 and 6, Operation Rescue demonstrated in Hicksville, New
York and in Manhattan, defying the federal court's May 4 order.7 '
Randall Terry, acting leader of Operation Rescue, was aware of the order,
but he refused to alter the group's plans of obstructing access to the
abortion clinic.' In addition, police directly informed the demonstrators
that their protest activity was illegal. 3 These warnings also were
disregarded, and 320 protesters were subsequently arrested.7 4 On May
31, 1988, plaintiffs filed a motion seeking civil contempt sanctions against
all defendants. 75 Defendants' May 5 and 6 activities were found to violate
the May 4 order. The court then instructed defendants to pay $50,000 to
the National Organization for Women (NOW) and $19,141 to the City of
New York.7 6
Meanwhile, defendants made plans to conduct additional protests at
the end of October 1988.] In response to defendants' scheduled
"National Day of Rescue," plaintiffs requested modification of the order
to include the dates October 28, 29, and 31, 1988.1' On October 27, the
66. Terry, 704 F. Supp. at 1252.
67. Id.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. New York State Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1344 (2d Cir.
1989), cert. denied, 110 S.Ct. 2206 (1990).
74. Id.
75. 704 F. Supp. at 1252.
76. Id.at 1252-53.
77. Id.at 1253.
78. Id.
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court granted plaintiffs the modified preliminary relief they requested.7 9
Operation Rescue, however, was not deterred and protest activity took
place on October 29. In addition, Operation Rescue planned "rescue
missions" in New York City from January 12 to 14, 1989. ° These
protests were organized in retaliation to the fines which previously had
been assessed. 8 '
The court granted permanent injunctive relief. Defendants' admitted
intent to continue their activity, despite the looming threat of serious legal
and financial consequences, demonstrated that the harm to plaintiffs would
be of a continuing nature. Thus, due to the real and continuing irreparable
harm flowing from the defendants' activities, including the medical risks
and the denial of constitutionally guaranteed rights, a permanent injunction
was issued.'
The Supreme Court has held that a content-neutral restriction on the
manner of expression is permissible as long as "the manner of expression
is basically incompatible with the normal activity of a particular place at
a particular time"' or if the manner of speech substantially interferes
with the rights of others." This standard establishes the constitutional
boundaries regulating the scope of the order in Teny. In order to
withstand a first amendment challenge, the district court adhered to this
standard in tailoring the appropriate reinedy.Y
In accordance with defendants' first amendment rights, the order
enjoins defendants from: (1) trespassing on, blocking, or obstructing
ingress into or egress from any facility at which abortions are performed

79. Id.
80. Id. In a November 16 letter to Operation Rescue participants, Randall Terry
confirmed his intention to continue to ignore the district court's contempt order: "Will we
let this N.Y.C. court intimidate us back into silent cooperation with the killing ....

[o]r

will we face down this judge's order... ?" New York State Nat'l Org. for Women v.
Terry, 886 F.2d 1339, 1345 (2d Cir. 1989), cert. denied, 110 S. Ct. 2206 (1990).
81. 704 F. Supp. at 1253.
82. Id. at 1262-63.
83. Grayned v. Rockford, 408 U.S. 104, 116 (1972). See also Frisby v. Schultz, 487
U.S. 474 (1988) (upheld municipal ordinance prohibiting individuals from picketing in
vicinity of a residence or dwelling); Cox v. Louisiana, 379 U.S. 559 (1965) (upheld
constitutionality of statute designed to protect judicial system from pressures which
picketing near a courthouse might create, finding that such regulation affects conduct-as
distinguished from pure speech-and does not infringe upon rights of free speech and
assembly); Kovacs v. Cooper, 336 U.S. 77 (1949) (upheld constitutionality of New Jersey
ordinance which prohibited use or operation on public streets of sound trucks or of any
instrument which emits "loud and raucous noises" and is attached to a vehicle on the public
streets).
84. Kovacs, 336 U.S. at 85.
85. Terry, 886 F.2d at 1354.
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(within a prescribed geographic area); and (2) physically abusing or
tortiously harassing persons entering or leaving such facilities.5 6 The

order specifically permits "sidewalk counseling," consisting of reasonably
quiet conversation of a nonthreatening nature by not more than two
people. The order also states that nothing in its directions is to be
construed as limiting the exercise of defendants' legitimate first

amendment rights." While the district court sought to preserve Operation

Rescue's right to advocate its position, it recognized the need to regulate
the scope of the group's tactics and the need for the group to limit its

to a manner acceptable to those who are directly affected by
activities
it.88
Plaintiffs were also granted prospective penalties against defendants

and those acting in concert with them for the amount of $25,000 per day,
to be doubled for successive violations of the court's order." The court
went on to state: "In the event these penalties too fail to secure compliance
of the Court's order, more severe penalties will have to be considered."'

Operation Rescue proceeded with its plans to block access to abortion
clinics from January 12 to 14, 1989 and failed to notify the city in
advance as to which clinics would be targeted.
Terry has asserted that he is "essentially without funds" and therefore

86. Id.
87. Id.
88. The district court's injunction is narrower than an injunction upheld in a similar
case, Portland Feminist Women's Health Center v. Advocates for Life, 859 F.2d 681 (9th
Cir. 1988). In Portland Feminist Women's Health Center, the Ninth Circuit upheld an
injunction against anti-abortion protesters which proscribed: (1) obstructing access to an
abortion clinic; (2) demonstrating or distributing literature on the sidewalk in front of the
clinic in a specified zone; and (3) shouting, screaming, chanting, yelling, or producing
noise by any other means, in a volume that substantially interferes with the provision of
medical services within the center, including counseling. Id. at 684, 687.
State appellate courts similarly have upheld injunctions against anti-abortion
demonstrators. See, e.g., Bering v. Share, 106 Wash. 2d 212, 721 P.2d 918 (1986), cert.
denied, 479 U.S. 1050 (1987) (enjoined blockades and picketing in area leading to entrance
of abortion facility and threatening, assaulting, intimidating, or coercing anyone entering
or leaving the facility); Parkmed Co. v. Pro-Life Counseling, Inc., 91 A.D.2d 551, 457
N.Y.S.2d 27 (1982) (enjoined protesters from blocking, physically abusing, and harassing
people and from instigating a disruption incompatible with normal activities conducted at
a medical facility); OBGYN Ass'n v. Birthright of Brooklyn, 64 A.D.2d 894, 407
N.Y.S.2d 903 (1978) (enjoined blockades and any method of picketing that may incite a
riot and any excessively loud sound which is likely to disturb, injure, or endanger the
health and welfare of any patient).
89. New York State Nat'l Org. for Women v. Terry, 704 F. Supp. 1247, 1263
(S.D.N.Y.), modified and aff'd, 886 F.2d. 1339 (2d Cir. 1989), cert. denied, 110 S. Ct.
2206 (1990).
90. Id. at 1264.
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is unable to satisfy any fines levied against him.9 The defendants
asserted that the fines imposed in Teny are "phenomenally large" and
beyond the means of Terry and the individual demonstrators who comprise
Operation Rescue.' Additionally, the defendants dramatically asked,

"Shall the court's 'awesome power' of contempt become embroiled on a
continuing basis in a peaceful, national political struggle of human
conscience, dunning unnumbered demonstrators with penalties and fines,
which may bankrupt them or remain unpaid?"'
According to the
defendants, "[s]uch action would only increase anguish, spiking the heart
of the First Amendment with a shibboleth against civil dissent in one of
the great political questions of our time. " '
Members of Operation Rescue seem to believe that their protest
activity and ultimate quest to halt all abortions can be conducted at the
expdnse of anyone's opposing beliefs or ideologies. Not only do Terry and
Operation Rescue claim they do not have adequate funds to satisfy the

judgments against them, they also assert that these judgments are
counterproductive to what they define as an eminent necessity of
contemporary society-the unlawfulness of abortion, under all
circumstances.
On appeal, the Second Circuit in Teny affirmed the amount of the
sanctions,

finding

that it

was

appropriate

under

the

factual

circumstances.95 However, the court of appeals found that the district

91. Appellants' Brief, supra note 33, at 52.
92. Id. at 56.
93. Id. at 65.
94. Id.
95. New York State Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1364 (2d Cir.
1989), cert. denied, 110 S. Ct. 2206 (1990). The Second Circuit assessed the lower court's
determination that NOW had standing to sue under these circumstances. As a representative
of women who would be denied rightful access to a medical facility, deprivation of such
access arguably constitutes an injury to NOW, justly entitling the organization to
compensation. Id. at 1348-49. In determining that NOW had standing to sue, the Second
Circuit relied upon article III of the United States Constitution. Article III has been
interpreted to require that a party invoking jurisdiction of a federal court must establish:
"(1) that as a result of defendants' allegedly illegal conduct, it has personally suffered some
actual or threatened injury, (2) which is fairly traceable to the challenged actions of
defendants, and (3) that is likely to be redressed by grant of the requested relief." Id. at
1346-47. See also Allen v. Wright, 468 U.S. 737, 750-52 (1984) (denying standing to
parents of black public school children in a class action suit challenging Internal Revenue
Service standards and procedures which failed to deny tax-exempt status to racially
discriminatory private schools; respondents suffered no direct injury, and their children's
diminished ability to receive a desegregated education was not fairly traceable to unlawful
IRS grants); Valley Forge Christian College v. Americans United for Separation of Chureh
and State, Inc., 454 U.S. 464, 472-75 (1982) (respondents, who challenged government
conveyance of property to church-related college as a violation of the establishment clause
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court had abused its discretion by making the coercive fines payable to
NOW.' The Second Circuit found that NOW had not made a showing

of compensable injury or actual loss because of the defendants' failure to
obey the court order.' In addition, the court disagreed that payment to
NOW would enhance the sanction's coercive effect." As a result, the
coercive sanction was made payable to the court. The cumulative cost

of these persistent violations amounted to $450,000 in fines levied against

Operation Rescue, a local anti-abortion group, and ten activists. 1"
By modifying payment of the fines to the U.S. Treasury rather than
to NOW, the Second Circuit misjudged the coercive impact of the original

sanction. Requiring Operation Rescue to pay fines to NOW, a group
which openly advocates its support of a woman's choice to terminate her
pregnancy, would certainly have had a greater coercive effect than

of the first amendment, failed to meet article I standing requirements; claim of
constitutional error does not establish injury in fact). In addition, in Terry the Second
Circuit found that an organization may have standing to sue under certain conditions solely
as a representative of its members, even absent an injury to itself. 886 F.2d at 1349. See
also New York State Club Ass'n v. City of New York, 487 U.S. 1 (1988) (holding that
a nonprofit association, consisting of a consortium of 125 private clubs and associations,
has standing on behalf of its member associations to challenge the constitutionality of New
York City's Human Rights Law prohibiting discrimination by any place of public
accommodation, resort, or amusement); International Union, United Automobile Workers
v. Brock, 477 U.S. 274, 281-82 (1986) (petitioner union, under doctrine of associational
standing, could litigate on behalf of its aggrieved members for benefit entitlement
determination under the Trade Act of 1974).
Thus, in Terry the court determined that NOW could sue as a representative of its
members. 886 F.2d at 1349. An association may sue on behalf of its members when: (1)
its members would otherwise have standing to sue on their own right; (2) the interests it
seeks to protect are germane to the organization's purpose; and (3) neither the claim
asserted nor the relief requested requires the participation of individual members in the
lawsuit. Id. at 1348. The court concluded that NOW satisfied these criteria. See also Hunt
v. Washington State Apple Advertising Comm'n, 432 U.S. 333, 34345 (1977) (holding
that appellee state agency, acting on behalf of the state's apple growers, had standing to
litigate its constituents' claims that a North Carolina statute violated the commerce clause
by discriminating against the interstate sale of Washington apples).
96. 886 F.2d at 1353-54.
97. Id.
98. Id.
99. Id.
100. Squiers, Judge FinesAbortion Foes, Lawyer, N.Y.L.J., Feb. 28, 1990, at 1, col.
5. In addition to these fines, the lawyer representing four of the activists was subjected to
Rule 11 sanctions for filing a frivolous motion in violation of the Federal Rules of Civil
Procedure. Id. The attorney was ordered to pay the attorney's fees incurred by plaintiffs
while defending this motion. The amount of the fines was expected to be less than $10,000.
Id.
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requiring payment of the sanction to a neutral court.' ° The Second

Circuit based its decision to modify this controversial aspect of its
determination that NOW did not make an adequate showing of

compensable injury or actual loss.'

It appears, however, that the court

had other undiscussed reasons for modifying the judgment in Teny.11

Operation Rescue participants should not be permitted to continue
their present clinic blockade tactics or to evade payment of fines for

blatant violations of the law. Although not formally organized in a
corporate or partnership form, Operation Rescue publishes literature, has
a mailing address, solicits donations in its name, and consistently
organizes protests on a vast scale." ° Thus, Operation Rescue possesses
sufficient characteristics of a legal entity to be held in contempt.,05 In
addition, as the acknowledged leader of Operation Rescue, Randall Terry

should be held personally liable for civil contempt sanctions. Terry's
failure to instruct the demonstrators that the temporary restraining order
prohibiting their blocking access to medical facilities, and his own
noncompliance are sufficient to subject him to contempt penalties under

the May 5, 1988 order."°
The sequence of events in Terry clearly demonstrates Operation
Rescue's intentional defiance of the law."° The court's sanctioning of
101. Id.
102. 886 F.2d at 1354.
103. Id. Since the court modified this aspect of the judgment, it conveniently avoided
the need to discuss the ramifications of requiring a pro-life group to pay substantial fines
to a pro-choice organization. Such a discussion necessarily would have controversial
implications. The court managed to reach its decision without ever clarifying the most
debatable aspect of the issue.
104. Id. at 1352.
105. Id.
106. Id.
107. Terry called the ruling in New York State National Organizationfor Women v.
Terry "useless." Terry also claimed that the ruling "is what the Founding Fathers called
judicial tyranny. There's not a chance that I'm going to pay that money. It would be like
asking members of the civil-rights movement to pay $50,000 to the Ku Klux Klan."
Kasindorf, supra note 3, at 40. Such comments represent Terry's clear divergence from
traditional conceptions of what constitutes a law-abiding citizen and his committed
allegiance to the Word of God. Terry has refused to pay not only the fines involved in New
York State National Organizationfor Women v. Terry, but has resisted paying any of the
fines issued against Operation Rescue for the group's protest activity.
In fact, Terry was jailed on October 5, 1989, in Atlanta, Georgia for refusing to pay
a $1000 fine imposed for his activity during the 1988 Democratic National Convention.
Terry was sentenced to two years on counts of criminal trespass and unlawful assembly.
The sentence will be reduced to probation if Terry agrees to pay a $500 fine on each of the
two charges. Thus far, Terry has been adamant in his refusal to comply 'With the judgment.
Terry believes he "cannot in good conscience, pay the fine." Schwartz, Abortion Protester
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Operation Rescue is the typical means of regulating abortion protest.'
activity. These remedies are designed "not to hinder any constitutional

rights of the anti-abortion group to picket and express their views," but to
protect unwilling listeners and the general public.1 8 Rights of the

anti-abortion group to protest in an acceptable manner usually are
preserved by the specificity required before an injunction or other type of

remedy is issued. 1"

JailedAfter Objecting to Fine, N.Y. Times, Oct. 6, 1989, at A17, col. 4.
Due to the fines imposed in Terry, and other subsequent financial difficulties,
Operation Rescue was forced to close its national offices in Binghamton, New York.
Gottlieb, Anti-Abortionists Continue Local Activities, Albany Times Union, Feb. 18, 1990,
at B1, col. 1. Despite this closing, members of Operation Rescue expect to continue their
protest activities: "Because we closed our national office doesn't mean we'll have to stop."
Id.
108. Squiers, $50,000 Contempt FineLevied Against Anti-Abortion Group, N.Y.L.J.,
Oct. 8, 1988, at 1, col. 3. In New York State National Organizationfor Women v. Terry,
Judge Ward explained, "[t]he only activity that was prohibited was the interference by
defendants . . . [with] the exercise by fellow citizens of their fundamental constitutional
right to have an abortion." Id. The judge firmly believed that it was unlawful for
Operation Rescue to cause women who were scheduled for surgery and appointments to be
threatened with possible cancellation during the protest activity. Id.
109. See New York State Nat'l Org. for Women v. Terry, 704 F. Supp. 1247, 126263 (S.D.N.Y.), modified and aff'd, 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110 S. Ct.
2206 (1990) (permanent injunctive relief was appropriate because the plaintiffs had no
adequate remedy at law and the threat of future demonstrations was real and concrete).
Similar remedies have been issued in numerous cases. See, e.g., Roe v. Operation Rescue,
710 F. Supp. 577, 587-88 (E.D. Pa. 1989), aff'd in part, rev'd in part and remanded, 919
F.2d 857 (3d Cir. 1990) (the balancing of equities tipped strongly in favor of permanent
injunctive relief to protect plaintiffs' rights while preserving defendants' rights of free
expression where defendants' blockades interfered with rights of women seeking abortions
to travel freely, the rights of abortion clinics to be free from nonprivileged invasions of
their property, and the rights of the clinics and their patients to have contractual relations
free from unprivileged interference by others); Northeast Women's Center, Inc. v.
McMonagle, 868 F.2d 1342, 1348 (3d Cir.), cert. denied, 110 S. Ct. 261 (1989)
(injunction held not to violate anti-abortion protesters' first amendment rights which do not
shield practices that imperil public safety, peace, or order from government scrutiny);
Mississippi Women's Medical Clinic v. McMillan, 866 F.2d 788, 795 (5th Cir. 1989)
(based on right to advocate a right to life position, plaintiffs were permitted to continue
picketing outside clinic where there was no evidence of physical threat to the clinic or its
patients); Portland Feminist Women's Health Center v. Advocates for Life, Inc., 859 F.2d
681, 685-86 (9th Cir. 1988) (preliminary injunction which protected the clinic from
loudness and physical intimidation did not impinge on defendants' freedom of expression
because it focused on location and manner of expression not on speech content); Planned
Parenthood Assn. of Cincinnati v. Project Jericho, No. A-86-02417 (Ohio App. Feb. 1,
1989) (LEXIS, States library), aff'd in part, rev'd in part, 52 Ohio St. 3d 56, 556 N.E.2d
157 (1990) (injunction was granted to prohibit picketers from trespassing on abortion
clinic's property and from intimidating or harassing its clients, since clinic's property rights
and its clients' privacy rights outweighed picketers' right of expression); Right to Life
Advocates, Inc. v. Aaron Women's Clinic, 737 S.W.2d 564, 568-69 (Tex. Ct. App. 1987),
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Court proceedings typically are initiated by seeking injunctive relief
fashioned to prevent interference with defendants' constitutional rights"'0
or by bringing charges for unlawful activity which has allegedly occurred.

An injunction generally directs the defendant to act or to refrain from
acting in a specified way. It can be enforced by the contempt power of the
court, so that a disobedient defendant may be jailed, fined, or deprived of
the right to litigate issues.1 '

cert. denied, 488 U.S. 824 (1988) (defendants were not barred from expressing their views
where an injunction was issued to enjoin them from picketing and physically confronting
people on private grounds but did not prevent them from picketing on the public sidewalk
in front of the building; their signs were clearly visible and people were free to approach
them for advice); Reproductive Health Services v. Lee, 712 S.W.2d 718, 721 (Mo. Ct.
App. 1986) (threat of future trespasses and recurrent nature of previous protest activity
justified plaintiffs' request for injunctive relief because in such a case there is no adequate
remedy at law); Bering v. Share, 106 Wash. 2d 212, 214, 721 P.2d 918, 925-29 (1986),
cert. dismissed, 479 U.S. 1050 (1987) (place restriction ordering anti-abortion picketers to
refrain from picketing directly in front of a medical clinic in which abortions are performed
did not violate state or federal free speech protections because the restriction was placed
on the protesters' conduct not on the content of the speech and because the protection of
a woman's right to privacy has been found to be a compelling state interest).
In addition, actions against right to life groups have included alleged civil violations
of the Racketeer Influenced and Corrupt Organizations (RICO) Act, 18 U.S.C. §§ 19611968 (1988)). Plaintiffs typically seek to establish a RICO violation based on a conspiracy
or "a pattern of racketeering activity," demonstrated by actions which are criminalized
under the Hobbs Act, 18 U.S.C. § 1951 (1988). See, e.g., McMonagle, 868 F.2d at 134849 (clinic sustained tangible injury to its medical equipment which was part of a pattern of
extortionate acts in which the group tried to force the clinic out of business); Feminist
Women's Health Center v. Roberts, No. C-86-1612 (W.D. Wash. May, 5, 1989) (LEXIS,
Genfed library, Courts file) (defendants allegedly conspired to prevent women from
exercising their constitutional right to choose abortion by harassing and intimidating
employees and patients, by shutting down the clinic, and allegedly engaging in racketeering
activity based on offenses of arson and trespass; the allegations of extortion were properly
asserted as RICO violations, although no economic benefit to the extortionist was shown).
Although these cases involved conduct which is not characteristic of Operation Rescue,
Operation Rescue also has been faced with alleged RICO violations. See Town of West
Hartford v. Operation Rescue, 726 F. Supp. 371, 376 (D. Conn. 1989), vacated, 915 F.2d
92 (2d Cir. 1990) (plaintiffs alleged that defendants operated a RICO enterprise by planning
and carrying out trespassoxy entries and occupation of the center to intimidate the center,
its patients, and its employees).
A court's evaluation of a RICO violation rests in the assessment of potentially
devastating fines. If successful, plaintiffs can recover treble damages. 18 U.S.C. § 1964(c)
(1988). See generally Sherman, Old Tactics, New Wars: Courts Deal Blockaders Big
Setbacks, Nat'l L.J., Nov. 13, 1989, at 30 (women's advocates are seeking fines which will
render the blockaders' organizations financially impotent).
110. See, e.g., Terry, 704 F. Supp. at 1262 (injunction protected plaintiffs' rights to
choose abortion without intruding upon defendants' first amendment rights to express their
views).
111. D. DOBBS, REMEDIEs 105 (1973).
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In such cases, plaintiffs usually seek to enjoin defendants only from
protest activity which is harmful to clinic personnel and patients.
Injunctive relief should not be a means by which plaintiffs attempt to
challenge the right to life groups' free speech right to make public their
opposition to abortion. Plaintiffs generally acknowledge defendants' right
to protest peacefully, picket, demonstrate, and to chant or distribute
leaflets as long as the demonstrations are conducted in accordance with the
plaintiffs' legitimate objectives and lawful entitlements."' Injunctive
relief is sought to designate precisely how these113demonstrations are to be
held, not to restrain protest activity altogether.
To prevent violations of their rights by right to life groups, plaintiffs
in these actions first try to obtain temporary relief, either in the form of
a temporary restraining order or a preliminary injunction." 4 A
preliminary injunction is granted as an emergency measure before a full
hearing can be held. There must be notice to the defendant and an
informal hearing on the motion for a preliminary injunction. As a
procedural safeguard, plaintiffs are generally required to post a bond to
protect the defendant from an erroneously issued injunction." 5
In comparison, a temporary restraining order is an ex parte injunction,
issued without notice to the defendant. Plaintiff must show a need for
relief which is so compelling that there is no time for notice and hearing.
Plaintiff also must show why notice has not been given and why it should
not be required on the particular facts. In addition, a temporary restraining
order only must be granted for a limited time, not to exceed ten days." 6
In the context of curtailing anti-abortion protest activity, the purpose of
seeking temporary relief is to relieve the plaintiff of serious and
irreparable hardship.
For example, in New York State National Organizationfor Women v.
Terry, plaintiffs based their requests for injunctive relief upon repeated

112. See, e.g., McMonagle, 868 F.2d at 1345, 1348.
113. Id. See also Planned Parenthood Assn. of Cincinnati v. Project Jericho, No. A86-02417 (Ohio App. Feb. 8, 1989) (LEXIS, States library), aff'd in part, rev'd in part,
52 Ohio St. 3d 56, 556 N.E.2d 157 (1990) (injunction specified exactly where picketing
was permitted, where it was prohibited, and also specified that protesters could not be vocal
enough to be heard inside the clinic).
114. 704 F. Supp. at 1251-52 (temporary restraining order was issued to the leader
of the protesters and after it was violated, a preliminary injunction was ordered which
covered a short duration in response to the immediate situation before the court).
115. D. DOBBS, supra note 111, at 106. See also FED. R. CIV. P. 65(c). Rule 65(c)
requires that neither a restraining order nor a preliminary injunction is to be issued "except
upon the giving of security by the applicant, in such sum as the court deems proper, for
the payment of such costs and damages as may be incurred or suffered by any party who
is found to be wrongfully enjoined or restrained." Id.
116. D. DOBBS, supra note 111, at 107. See also FED. R. Civ. P. 65(b).
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threats from defendants that they "intended to 'close down' abortion
facilities in the New York area by physically blocking persons from
entering such facilities."" 7 Plaintiffs asserted that the threatened conduct
was tortious and harmful to public health and thereby constituted
irreparable hardship sufficient to justify injunctive relief.'18
A woman who encounters a blockade while attempting to enter an
abortion facility, and is thereby unable to keep her appointment, suffers
irreparable physical and emotional harm. Plaintiffs asked the court to
invoke its equitable powers to protect citizens from actions that forcibly
denied their access to medical care which they were lawfully entitled to
obtain. The court's exercise of equity jurisdiction is proper if: (1)
plaintiffs have no adequate remedy at law; (2) the threatened injury is real,
not imagined; and (3) no equitable defenses preclude jurisdiction. " 9 The
court determined that each of these prerequisites had been satisfied. 1
Plaintiffs may then proceed to obtain a permanent injunction. A
permanent injunction is the decree entered after a full opportunity to
present evidence.' It is permanent in the sense that it is intended to be a
final solution to a conflict rather than a temporary or emergency one. As
with other forms of equitable relief, the prerequisites previously discussed
must be met,"' although the "most significant single component in the
judicial decision whether to

. .

. grant permanent injunctive relief is the

court's discretion."' In both New York State National Organizationfor
Women v. Terry" and Roe v. Operation Rescue," the courts issued
permanent injunctive relief against the defendants. Both courts concluded
that such a remedy was essential to protect women seeking abortions and
other medical care at the targeted facilities and determined that a carefully

117. Appellees' Brief, supra note 47, at 11-12.
118. Id. at 12-15.
119. Northeast Women's Medical Center, Inc. v. McMonagle, 665 F. Supp. 1147,
1153 (E.D. Pa. 1987), aff'd in part, rev'd in part, 868 F.2d 1342 (3d Cir.), cert. denied,
110 S. Ct. 261 (1989).
120. New York State Nat'l Org. for Women v. Terry, 704 F. Supp. 1247, 1255,
1262-63 (S.D.N.Y.), modified and aff'd, 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110
S. Ct. 2206 (1990) (plaintiffs could not be compensated adequately with money damages
for interference with their right to choose an abortion, the threat of future demonstrations
was real and concrete, and since an appeal of an interlocutory order granting preliminary
injunction does not strip the court of jurisdiction, the court could hear the merits of the
case.).
121. C. WRiGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1942, at 364
(1973).
122. Id. § 1942, at 365.
123. 704 F. Supp. at 1264.
124. 710 F. Supp. at 589.
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crafted injunction could accomplish this purpose without unduly impinging

upon the defendants' rights to picket and protest, which have never been
disputed.'2'
As previously discussed, such injunctive relief has proven futile in
regulating Operation Rescue's activity. Due to their defiance of court
orders, Operation Rescue and Randall Terry have had civil contempt
sanctions issued against them. 1" A court's inherent power to hold a
party in civil contempt may be exercised only when: (1) the order the
party allegedly failed to comply with is clear and unambiguous; (2) the
proof of noncompliance is clear and convincing; and (3) the party has not
diligently attempted in a reasonable manner to comply. 127 These
sanctions are designed to coerce compliance with court orders and to
remedy the injured parties for losses stemming from prior
noncompliance. 1" When imposing coercive sanctions, a court should
consider: (1) the character and magnitude of the harm threatened by
continued disobedience; (2) the probable effectiveness of the sanction in
bringing about compliance; and (3) the contemnor's financial resources
and the seriousness of the sanction's burdens."
The magnitude of the courts' determination to force Operation Rescue
into compliance with the law is illustrated by the controversial coercive

125. See id. at 588-89; 704 F. Supp. at 1262-63.
126. 704 F. Supp. at 1247. See generally D. DOBBS, supra note 111, at 99-100.
127. For courts which have used these standards to consider violations of court orders,
see EEOC v. Local 638, Local 28 of Sheet Metal Workers' Int'l Ass'n, 753 F.2d 1172,
1178 (2d Cir. 1985), aft'd, 478 U.S. 421 (1986); Powell v. Ward, 643 F.2d 924, 931 (2d
Cir.) (per curiam), cert. denied, 454 U.S. 832 (1981).
128. Appellees' Brief, supra note 47, at 21. On appeal to the Second Circuit,
defendants challenged the contempt proceedings as criminal in nature because the judgments
impose unconditional liability and because the district court's failure to provide them with
an opportunity to cure or purge themselves of contempt was a punitive criminal sanction.
In addition, defendants claimed that since the sanctions were criminal in nature, they were
not afforded the requisite constitutional protections of a criminal proceeding. Id.
The distinction between civil and criminal contempt is well-established and lies
primarily in the purpose for which the sanction was imposed. See Hicks v. Feiock, 485
U.S. 624, 632 (1988) (sanction imposed to compel obedience to a lawful court order or to
provide compensation to a complaining party is civil). But see United States v. United Mine
Workers of Am., 330 U.S. 258, 302-03 (1947) (sanction imposed to punish for an offense
against the public and to vindicate the authority of the court is criminal).
The Second Circuit found the sanctions imposed in New York State National
Organizationfor Women v. Terry to be civil, since they were issued to compel obedience
to a court order. Defendants specifically chose noncompliance with the court order and
were thus obligated to pay the fines which lawfully attached to their choice. Appellees'
Brief, supra note 47, at 21.
129. Dole Fresh Fruit Co. v. United Banana Co., 821 F.2d 106, 110 (2d Cir. 1987).
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contempt fine issued in Terry.13° Although the amount of $25,000, to be
doubled for each successive violation of the order, is arguably

excessive,1 itisnot this aspect of the sanction which has received
primary attention. The fact that the court made all civil contempt sanctions
levied payable to the plaintiffs has been the focus of controversy. The
plaintiffs in this case represent precisely the cause which Operation Rescue
is devoted to working against. Thus, Operation Rescue will be supporting
the same activities and procedures it is protesting against. The court

believed "[s]uch an arrangement would have the dual effect of
compensating the parties harmed by disobedience of the court's order and
enhancing the coercive impact of the sanction to encourage
compliance."
In addition, Operation Rescue was held liable to the City of New
York for excess costs incurred due to the group's failure to notify
authorities in advance." Although these measures are indicative of the
seriousness with which the courts have confronted Operation Rescue, the

group continues to plan "rescue missions" at undisclosed locations."
Operation Rescue's allegiance is to a higher law, 1which
the group is
35
committed to obey and remain faithful to at any cost.

130. Terry, 704 F. Supp. at 1263.
131. Judge Ward inquired into defendants' ability to pay the sanction by suggesting
they file affidavits of financial ability. Defendants never filed any such information. In
addition, defendants flatly refused to provide plaintiffs with any information concerning
their financial resources. As a result, defendants must bear the burden of their conscious
decision to act contrary to their own best interests. New York State Nat'l Org. for Women
v.Terry, 886 F. Supp. 1339, 1353-54 (2d Cir. 1989), cert. denied, 110 S. Ct. 2206
(1990).
132. New York State Nat'l Org. for Women v. Terry, 697 P. Supp. 1324, 1329
(S.D.N.Y. 1988), modified and aff'd, 886 P.Supp. 1339 (2d Cir. 1989), cert. denied, 110
S. Ct. 2206 (1990).
133. Id. at 1328.
134. Nightline: The Webster Decision, supra note 4.
135. R. TERRY, supra note 11, at 94-95. Randall Terry instructs participants:
God does not want us to despise authority or rebel against any little law we do
not like. He expects us to be utterly faithful and obedient to Him, and if that
obedience brings us into conflict with civil authority, then we continue to obey
Him, no matter what men say or do.
Id. at 94.
It appears that regardless of what the courts say or do, Operation Rescue will persist
to engage in nonviolent demonstrations in order to halt "the practice of abortion, defend
the lives of unborn children and their mothers, and counsel mothers regarding alternatives
to abortion, as well as the potential spiritual, physical, and emotional consequence of
abortion." Appellants' Brief, supra note 33, at 46. It remains to be seen whether the courts
will tolerate this defiance or seek harsher, more stringent means of enforcing compliance
with the law.

1990]

N07E

In addition to being held in contempt, Operation Rescue and other
groups within the pro-life movement have been charged with various
additional violations of the law including, most commonly, trespass.136
The common law tort of trespass provides relief for invasions of one's
right to exclusive use and possession of property.137 Plaintiffs in Teny
asserted that "there is no more effective interference with the right to
possession of real property than having hundreds of persons physically
blockade the property's entrance."138 This interference is evinced further
by proof that Operation Rescue demonstrators "stood in doorways, and sat
and stood on the steps and sidewalks in front of clinic doorways. "139
Similarly, in PortlandFeminist Women's Health Centerv. Advocates
for Life, Inc.,"4 the Ninth Circuit found:
The noise, intimidation, and threatening acts caused or made by
the demonstrators makes the provision of medical care in the
Center very difficult. This conduct raises the risk of medical
complications and injury to clients. Some clients are upset and
visibly shaken from having to maneuver their way through the
demonstrators. This condition sometimes leads to incomplete or
inaccurate health history reports which the client completes soon
after entry to the Center. Clients and staff find it difficult to relax
and concentrate. The atmosphere inside the Center is often tense
during high-pitched demonstrations. On many occasions, the noise
generated by demonstrators prevents conversation inside the
Center, and makes procedures such as blood pressure
measurement difficult.14'
Behavior which produces these effects must be regulated in some
manner. 42 Repeated trespass violations are taken into account when the
136. New York State Nat'l Org. for Women v. Terry, 704 F. Supp. 1247, 1261 n.18
(S.D.N.Y.), nwdified and aff'd, 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110 S.Ct.
2206 (1990); Roe v. Operation Rescue, 710 F. Supp. 577, 584 (E.D. Pa. 1989), aff'd in
part, rev'd in part and remanded, 919 F.2d 857 (3d Cir. 1990).
137. W. KEETON, D. DOBBS, R. KEETON & D. OwEN, PROSSERAND KEETON ON THE
LAW OF TORTS § 13, at 67 (5th ed. 1984). To recover in an action of trespass, it is not
necessary to show actual damage. Nominal damages may be awarded for the purpose of
vindicating the rights violated by the trespass. This rests on the theory that the law infers
some damage "from every direct entry upon the soil of another." Id. at 75. Likewise, more
substantial damage caused by a trespass will result in a more substantial award. Id.
138. Appellees' Brief, supra note 47, at 48-50.
139. Id.
140. 859 F.2d 681 (9th Cir. 1988).
141. Id. at 683.
142. Cities have devised unique methods to handle aggressive protest activity outside
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court fashions injunctive relief. In addition, the harms which result from
illegal trespass activity guide the court in determining to what extent such
protest activity will be lawfully tolerated,"

especially when such

activity poses an actual risk of physical and emotional damage.
Other violations have also been asserted by plaintiffs in abortion
protest cases. For example, in Northeast Women's Centerv. McMonagle,
plaintiffs successfully raised the claim of intentional interference with
contractual relations.'" The court agreed that defendants had "embarked
on a willful campaign to use fear, harassment, intimidation, and force

against the Center through targeting its employees" 14so that they would, and
some did, sever their employment at the Center.

5

In similar circumstances, plaintiffs have also raised the claim of
intentional interference with business relations." In Roe v. Operation
Rescue, the court found that plaintiffs had adequately established that: (1)
a prospective contractual relationship existed between plaintiffs and some
third party; (2) defendants interfered with this relationship for the purpose

or intent of harassing the plaintiffs by preventing the relationship from
occurring; (3) this interference was not privileged; and (4) the plaintiffs
suffered actual harm or damage as a result of the defendants' actions. 47

The defendants' resolve to "close down profit-making abortion clinics"
and their efforts in pursuit of this goal persuaded the court that Operation
Rescue should be held liable for this claim. 4"
A variety of other causes of action have been raised including: public

abortion clinics. For example, Boulder, Colorado has passed a "bufferzone ordinance"
designed to protect patients seeking abortions and other medical care from demonstrators.
This ordinance establishes a one hundred-foot buffer zone around every entrance to a
licensed medical facility. On public ways within a buffer zone, no person may distribute
a leaflet, display a sign, or direct oral protest, education, or counseling to another person
within eight feet of that person without her consent. See BOULDER, COLO. REV. CODE §
5-3-10(b) (1981 & Supp. 1987). See also Note, supra note 6, at 1857-50 (observing that the
Boulder ordinance was held by a federal district court to be likely to survive constitutional
scrutiny); but see Reverend Patrick J.Mahoney v. The District of Columbia, No. 89-3136OG (D.D.C. Jan. 8, 1990) (LEXIS, Genfed library, Courts file) (statute making it unlawful
for any person to patrol or picket within 100 feet of a health care facility in the District of
Columbia, or to intimidate, harass, or disrupt the staff or a patient of the health care
facility violated both the first and fourteenth amendments by being vague and overbroad).
143. See Roe v. Operation Rescue, 710 F. Supp. 577, 588 (E.D. Pa. 1989), aff'd in
part, rev'd in part and remanded, 919 F.2d 857 (3d Cir. 1990).
144. Northeast Women's Medical Center, Inc. v. MeMonagle, 868 F.2d 1342, 135354 (3d Cir.), cert denied, 110 S.Ct. 261 (1989).
145. Id. at 1355.
146. See, e.g., Roe v. Operation Rescue, 710 F.Supp. at 584-85.
147. Id. at 585.
148. Id. at 577, 585-86.
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nuisance, intentional infliction of emotional distress, tortious harassment
of patients, and false imprisonment.149 The willingness of the courts to
assess damages for these claims is made on a case by case basis. With
sufficient evidence, damages will be awarded for these causes of action,
in addition to relying upon them to frame the proper scope for injunctive
relief."M It appears that the more defiant the anti-abortion group is in
persisting with proscribed activities, the more willing the courts are to
assess increasing liability.
Although the currently amorphous legal status of abortion has fueled
the right to life movement, abortion remains legal."' The legality of
abortion has precluded defendants in abortion protest cases from
successfully asserting a defense of justification or necessity. 52 This
defense is based on establishing that the act, although technically violative
of the law, is legal because the factual situation negates the normal rules
of liability. " The defense asserts that when "rare and extraordinary
circumstances arise, necessity justifies conduct 'which promotes some
value higher than the value of literal compliance with the law."'
Anti-abortion clinic protesters have claimed that their actions were
justified and necessary "'to save the life of unborn fetuses' and 'to protect
the health and well-being of the women who were going to the Clinic that
day for abortions.'""
To successfully raise the necessity defense, defendants must establish

149. See, e.g., New York State Nat'l Org. for Women v. Terry, 704 F. Supp. 1247,

1258 (S.D.N.Y.), modifled and aff'd, 886 F.2d 1339 (2d Cir. 1989), cert. denied, 110 S.
Ct. 2206 (1990).
150. Id.
151. See Webster v. Reproductive Health Serv., 492 U.S. 490 (1989).
152. See, e.g., Cleveland v. Municipality of Anchorage, 631 P.2d 1073 (Alaska 1981)
App. 3d
(rejection of appellants' necessity defense was proper); People v. Krizka, 92 Ill.

288, 416 N.E.2d 36 (1980) (necessity defense properly rejected since abortion is not a
legally recognized injury); City of St. Louis v. Klocker, 637 S.W.2d 174 (Mo. Ct. App.
1982) (court properly refused to allow defendants to offer evidence in support of their
asserted defense of necessity which was based on their claim that trespass was necessary
to save lives of unborn fetuses); Northeast Women's Medical Center, Inc., v. McMonagle,
868 F.2d 1342 (3d Cir.), cert. denied, 110 S. Ct. 261 (1989) (justification defense
unavailable to anti-abortion protesters since many legal alternatives for protest activity

exist).
153. For a discussion of the necessity defense in the context of abortion protest

activity, see Note, Necessity as a Defense to a Charge of Criminal Trespass in an Abortion
Clinic, 48 U. CIN. L. REV. 501, 502-03 (1979).
154. Id. at 503 (quoting G. WILLAMS, THE CRIUMINAL LAW § 229, at 722 (2d ed.
1961)).
155. Sigma Reproductive Health Center v. State, 297 Md. 660, 661-62, 467 A.2d
483, 484 (1983).
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that they acted: (1) voluntarily and with an objective, rather than

subjective, belief in the necessity of avoiding the greater harm; (2) with
a reasonable belief in the imminence of a greater harm and the
unavailability of a reasonable alternative to the wrongful act; (3) to avoid
a harm caused by someone or something other than the wrongdoer; and
156

(4) to cause a harm less severe than or equal to the harm avoided.

Defendants are generally unsuccessful in their reliance upon this defense

because, as recognized by the court in Cleveland v. Municipality of
Anchorage15 7:

The doctrine was developed to deal with unusual circumstances-

ones never contemplated by the criminal or civil law. Abortions
are not rare occurrences. They are sanctioned by the Constitution
and by a substantial portion of society . .

.

. Trespasses that

interfere 158with constitutional rights do not fall within this
purpose.
Thus, as long as a woman's choice to have a legal abortion remains
protected by the Constitution, it seems unlikely that the courts will be
receptive to the necessity defense in abortion clinic protest cases.'59
However, with the changes announced in Webster, more lenient
acceptance of the necessity defense may be on the way."W
IV. CONCLUSIONS

Motivated by religious conviction and dedication to a "higher law and

156. Note, The Necessity Defense in Abortion Clinic Trespass Cases, 32 ST. Louis
U.L.J. 523, 526 (1987).
157. 631 P.2d 1073 (Alaska 1981).
158. Id. at 1081-82 (citation omitted).
159. Although the necessity defense typically is rejected in abortion protest cases, the
court in People v. Archer allowed this defense to be presented to the jury. People v.
Archer, 143 Misc. 2d 390, 403-04, 537 N.Y.S.2d 726, 734-35 (1988). The court permitted
defendants to establish that the clinic where their protests were held was performing
abortions in violation of Roe v. Wade and, therefore, their actions were justified. The
defense, however, failed when it was proven that all abortions performed on the day of
protest were legal. Id. at 405, 537 N.Y.S.2d at 735.
In a recent Los Angeles case, Randall Terry and four other demonstrators were
acquitted of trespass charges based on their successful assertion of the necessity defense.
After delivering the verdict, the jurors stated that they believed that laws may be broken
to prevent a greater harm. Schwartz, supra note 107, at A17, col. 4.
160. The court's abandonment in Webster of the Roe v. Wade trimester analysis
effectively permits states to regulate abortions at an earlier point during pregnancy. Webster
v. Reproductive Health Serv., 492 U.S. 490 (1989).
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morality," Operation Rescue continues its activities in total disregard of
the law."' The group's right to protest and demonstrate is not at issue.
Rather, it is the extent to which these activities will be tolerated. As
illustrated by the cases discussed in this Note, some courts have
determined that this protest activity has reached a point where it is
impinging upon the rights of others and therefore must be regulated. Thus
far, Operation Rescue has been unwilling to compromise. In fact, Randall
Terry has expressed that there is no tolerable compromise: "[We] must
rise up and obey God's command to rescue the children regardless of
men's edicts that prohibit us and protect the killers."162 Terry's mission
is rooted in the words of the Bible. This belief raises the question: in an
effort to guarantee the rights of all citizens, may the courts regulate the
alleged word of God?
It is not suggested that the courts should, or even could, restrict all
anti-abortion protest activity. Although "civil disobedience has been
important to this country's political development, " ", it cannot be
permitted to flourish at the expense of trouncing upon the legitimate rights
and interests of others. There is a need for regulation of anti-abortion
protest activity. It is ironic that Operation Rescue's devotion to amending
the law requires complete defiance of the same body of law. If the law is
to function effectively, persons cannot be permitted to select which laws
they will obey according to their personal moral codes. This defies the
concepts of law and order, and ultimately could result in complete
havoc." 4 Despite its own assertions," : Operation Rescue and similar
anti-abortion groups are not above the law. The courts must devise
remedies to force these groups into compliance with the laws which
necessarily regulate society's day-to-day behavior.
Although the district court's judgment in New York State National
Organization for Women v. Terry awarding damages for injunctive
violations to NOW" was modified by the Second Circuit, 67 the threat
of this type of penalty has a tremendous coercive effect. Requiring
Operation Rescue to make financial contributions to and, in effect,
promote the very cause to which it is opposed, is likely to force Terry to
161. Arightline: The Webster Decision, supra note 4.
162. R. TERRY, supra note 11, at 215.
163. Note, The State Made Me Do It: The Applicability of the Necessity Defense to
Civil Disobedience, 39 STAN. L. REV. 1173, 1175 (1988).
164. Note, supra note 153, at 515.
165. See generally R. TERRY, supra note 11.
166. 697 F. Supp. 1324 (S.D.N.Y. 1988), modified and af'd, 886 F. Supp. 1339 (2d
Cir. 1989), cert. denied, 110 S. Ct. 2206 (1990).
167. New York State Nat'l Org. for Women v. Terry, 886 F.2d 1339, 1354, 1364 (2d
Cir. 1989), cert. denied, 110 S. Ct. 2206 (1990).
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think twice about further intentional violations of the law. With each
subsequent unlawful protest event, Operation Rescue provides its
adversary with the necessary financial momentum to mount a stronger
campaign against the protesters. In addition, it is likely that Operation
Rescue's members would find it morally reprehensible to be forced to
support NOW. Despite the severity of this remedy, if the courts are
serious about enforcing the law in such situations, such extreme action is
warranted. Passive acceptance of flagrant violations of the law will not
produce the desired effect. Innovation in devising new causes of action for
holding Operation Rescue liable for its tactics is not what is necessary.
Necessity requires finding adequate methods of enforcing these laws.
As an alternative, sentencing Operation Rescue's leaders to mandatory
jail terms and increasing the length for each subsequent violation of the
law may eventually persuade the group to conduct its activities within the
reasonable legal boundaries as established by the courts. With Terry's
recent two-year sentencing by an Atlanta court,16 1 the effectiveness of
this type of remedy may soon become apparent. It is logical to assume that
the group will be able to maintain its composure even in the absence of its
leader; Operation Rescue is a well-organized, effective group and is
comprised of devoted individuals who will not be discouraged by the
temporary absence of Terry.
It is unlikely that increasing the amounts of fines will deter Operation
Rescue from engaging in proscribed activities. Although individual
participants are often required to pay nominal fines for their protest
activities, Operation Rescue has refused to pay any of the substantial fines
issued against the group. Terry has identified the payment of any fines as
a problem of the conscience, which he will not give into. This, in fact, is
the reason he was sentenced to a jail term in Atlanta. 1"
What is essential in contending with Operation Rescue is to not lose
sight of the fact that it is not the group's position on abortion or its desire
to express that position which requires judicial attention. Rather, it is the
extremes to which the group goes, in complete contravention of the law,
to voice its ideology and to persuade others of the need for the
unconditional acceptance of its self-proclaimed morality. In addition to the
much publicized protest activity employed by Operation Rescue, there are
alternative methods which not only advance the need to protect the unborn
fetus, but also include the means by which to carry out this goal."'
Aspects of the pro-life movement are dedicated to "providing action
rather than marching in reaction."' This activity primarily consists of
168.
169.
170.
171.

Schwartz, supra note 107, at A17, col. 4.
Id.
See generally J.WILKE & B. WILKE, supra note 46, at 301-04.
Strayhorn, supra note 13, at 65.
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offering continuous assistance and options to pregnant women considering
172
abortion and support to women in the aftermath of having an abortion.
Illustrative of such efforts are groups which offer a pregnant woman a
home, clothes, and medical or legal assistance to encourage her to commit
to alternatives other than abortion. In addition, these groups promote the
practicality of adoption, and if this option is not desirable to the woman,
the groups will continue to offer support and aid to the woman and her
Methods such as these are effective means of
newborn baby.'
conveying a pro-life ideology and are far less intrusive and intimidating
than Operation Rescue's confrontational tactics.
As the battle over the abortion issue becomes increasingly fervent, the
need to confine protest activity to a manageable level also increases. The
need for demonstration activity remains, but it must be conducted in an
acceptable manner. These restrictions do not detract from the effectiveness
of the demonstration activity; in a sense, they add to the credibility of the
protest movement. The ability of the courts to enforce these remedies lies
in their own creativity. It is undoubtedly within the purview of judicial
functions to uphold the law.
Randi S. Silverstein

172. Vandegaer, supra note 46, at 268. See also J. WILXE & B. WIIKE, supra note
46, at 301.
173. Vandegabr, supra note 46, at 269.

